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OPINION

FACTS
The defendant was indicted for manufacture of a Schedule VI controlled substance
(marijuand) and possession for resale of a Schedule VI controlled substance (marijuana).

Subsequently, he filed a motion to suppress, alleging that the arresting Tennessee Bureau of
Investigation (“TBI") agentsconducted an unlawful warrantless search of oneof hisrental properties



inJohnson City. Atthesuppression hearing, the Stateintroduced the defendant’ sconfession, written
out by one of the TBI agents and signed by the defendant. The defendant’ s testimony concerning
that written confession is the centerpiece of this appeal. The trial court denied the motion to
suppress, and the defendant pled guilty to both charges and was sentenced to one year on each
charge, to be served concurrently. At the probation hearing, the trial court denied alternative
sentencing based upon the court’ sbelief that the defendant had committed perjury at the suppression
hearing when attempting to explain his signed confession.

The confession, signed by the defendant and dated August 10, 2001, stated as follows:

| Raymond Keith McCrary did water and light and attempt to
grow marijuana. | was attempting to grow the marijuana to make a
littleextramoney. | wasattempting to grow the marijuanaasfar back
asNovember. | brought [the TBI agent] into the grow room when he
arrived, on this date, to show him the marijuana. | did attempt to get
rid of the marijuana by destroying it (flushing it down the toilet). |
brought [the TBI agent] in the room on my own in an attempt to
cooperate. | found the marijuanain theroom in November. | believe
ablack male by the nameof . . . was growing the marijuanabefore |
took it over. | have not been coerced in anyway to sign or make this
statement. Again, | want to cooperate fully. When [the TBI agent]
arrived, onthisdate, | had approximately 6 plantsstill growing. | had
let approximately 10 plants die prior to thistime.

For the sake of judicial economy, we will summarize the defendant’ s “perjured” testimony
aswell asthetria court’s reasoning for denying alternative sentencing.

At thesuppression hearing, thedefendant, apparently to the surprise of even hisown attorney,
contended that the confession he actually signed began halfway down the page with the sentence “I
believeablack male. ...” Thedefendant accused the TBI agent of later adding everything before
that sentence. The defendant’ s defense throughout the case was that someone el se had constructed
the grow room in his building without his knowledge and that once he discovered the operation,
several monthsbeforehisarrest, hebegan slowly and methodically getting rid of the marijuana, even
taking someto hishousefor disposal. Later, the defendant contested the sentence of the confession
concerning the continued growing of six marijuana plants. When asked by the trial court why he
signed the confession that contained statements he did not make, the defendant first stated, “I’'m
illiterate” and then said, “Well, | can read and write to a certain point.”! The defendant said that
when the TBI agent read the statement back to him, “it didn’t sound the same.” At his probation
hearing, the defendant told thetrial court that he had a“dyslexic disease.” Thetrial court found the
defendant’ stestimony unbelievable, saying at the guilty pleahearing that the defendant’ stestimony

A ccording to the presentence report, the defendant graduated from Science Hill High School in Johnson City
in 1983.
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was the “most incredible thing I've ever watched in the courtroom” and that the defendant
intentionally “fabricated” his story and “lied” under oath.

At the probation hearing, Zane Loveless, aformer Johnson City police officer, testified that
he had known the defendant since 1995. He said that the defendant was “well thought of” in the
community and was atruthful person. To hisknowledge, the defendant had never beeninvolvedin
manufacturing, selling, or using marijuana. Lovelesssaidthat hetalked to the defendant two or three
days after thelaw enforcement officialsfound the marijuana, and the defendant told him that he had
not given a statement.

Karen Shipley, the defendant’ s sister-in-law, testified that the defendant had always been a
good citizen and that he worked “alot of hourstrying to take care of [Mrs. McCrary] and their three
(3) children.” Asked about the defendant’ s dyslexia, Shipley said that she had not been aware of it
until afew years ago and “ most often people that have those sort of problemswill overcompensate,
and they’' re not going to let people know just, you know, | don’t know why they’ re embarrassed by
it, but they are.” She said the defendant had always been honest in the business dealings she and her
husband had with him.

Teresa McCrary, the defendant’ s wife, testified that they had been married nine and a half
years and had three children, ages 9, 7, and 2. She said she had not seen any marijuanaplantson the
patio at their home because “ [t] he patio is off our garage on the very top, and | seldom go up there.”
The defendant never told her that he had found marijuana in his building. According to Mrs.
McCrary, the defendant does have a dyslexic problem. Asto the defendant’ s truthful ness, she said
she had never “caught himin any lies.”

At the probation hearing, the trial court stated that the defendant had committed perjury by
lying under oath in the courtroom. Nonetheless, thetrial court acknowledged that the defendant had
avery good record, indicating that if it were not for the defendant’ s untruthfulness, he would have
been “home free” and even if he had been convicted by ajury, the court would have “diverted him
in a heartbeat.” Although the trial court considered the defendant’s presentence report to be
“amazing[ly]” good, it denied alternative sentencing based on the defendant’ s untruthful ness:

Anybody that listened to him knew that he was lying that day. And
then the next question is whether or not the defendant might
reasonably be expected to be rehabilitated, and the defendant’s
potential or lack of potential for rehabilitation, including therisk that
during the period of probation the defendant will commit another
crime. | can’'t trust him. Helies, not only to just, you know, it’s not
aliebetween two individualswhereyou' retrying to tell alittlewhite
lie to get an advantage, thisislying to God. That’'s who he swore to
totell thetruth, and hedidn’'t. So, you know, | do consider that in his
potential for rehabilitation. When he lies under oath to try to avoid
thischarge, it creates a problem in this court’s mind as to whether or
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not he can appropriately berehabilitated . . .[i]f he'll lieto God, he'll
lie to a probation officer, and that’s a problem.

Thetria court concluded, “ There' s enough in thisrecord, in the court’ s opinion, to make him serve
this sentence without exception, which would mean hewould bein jail for ahundred and five (105)
days.”

ANALYSIS
|. Standard of Review

When an accused challenges the length and manner of service of a sentence, it isthe duty of
this court to conduct a de novo review on the record with a presumption that "the determinations
made by the court from which the appeal is taken are correct.” Tenn. Code Ann. § 40-35-401(d)
(2003). Thispresumption is"conditioned upon the affirmative showing in the record that the trial
court considered the sentencing principlesand all relevant factsand circumstances.” Statev. Ashby,
823 SW.2d 166, 169 (Tenn. 1991). The presumption does not apply to the legal conclusions
reached by thetrial court in sentencing the accused or to the determinations made by the trial court
which are predicated upon uncontroverted facts. Statev. Butler, 900 S.W.2d 305, 311 (Tenn. Crim.
App. 1994); State v. Smith, 891 S.W.2d 922, 929 (Tenn. Crim. App. 1994); State v. Bonestel, 871
S.W.2d 163, 166 (Tenn. Crim. App. 1993). However, thiscourt isrequired to give great weight to
thetrial court's determination of controverted facts as the trial court's determination of these facts
is predicated upon the witnesses' demeanor and appearance when testifying.

In conducting a de novo review of a sentence, this court must consider (a) any evidence
received a the trial and/or sentencing hearing, (b) the presentence report, (c) the principles of
sentencing, (d) the arguments of counsel relative to sentencing alternatives, (e) the nature and
characteristics of the offense, (f) any mitigating or enhancement factors, (g) any statements made by
the accused in his own behalf, and (h) the accused's potential or lack of potential for rehabilitation
or treatment. Tenn. Code Ann. 88 40-35-103, -210; State v. Scott, 735 S.W.2d 825, 829 (Tenn.
Crim. App. 1987).

The party challenging the sentencesimposed by thetrial court hasthe burden of establishing
that the sentence is erroneous. Tenn. Code Ann. 8§ 40-35-401, Sentencing Commission Cmts,;
Ashby, 823 SW.2d at 169.

[1. Denial of Alternative Sentencing
The defendant argues that the trial court should have placed him on probation or judicial

diversion and that the denial of alternative sentencing was wrongful because the “ sole basis for the
confinement is that the trial court suspects he lied.”



TheTennessee Criminal Sentencing Reform Act of 1989, enacted to“ promotejustice,” Tenn.
Code Ann. 8§ 40-35-102 (2003), providesthat the sentence imposed upon an offender should be the
“|east severe measure necessary to achieve the purposes for which the sentence isimposed.” Tenn.
Code Ann. 8§ 40-35-103(4) (2003). Thus, tria judges are “encouraged” to use “aternatives to
incarceration that include requirements of reparation, victim compensation and/or community
service.” Tenn. Code Ann. 8§ 40-35-103(6) (2003). An especialy mitigated or standard offender
convicted of a Class C, D, or E felony is presumed to be a favorable candidate for alternative
sentencing in the absence of evidence to the contrary. Tenn. Code Ann. § 40-35-102(6) (2003).

If an offender meetsthe criteriaunder Tennessee Code Annotated section 40-35-102(6), the
trial court "must presume that he is subject to alternative sentencing.” Ashby, 823 SW.2d at 169.
However, if the court is presented with "evidence sufficient to overcome the presumption, then it
may sentence the defendant to confinement according to the statutory provision." Id. The
presumption in favor of alternative sentencing may be overcome by facts contained in the
presentence report, evidence presented by the State, the testimony of the accused or a defense
witness, or any other source, provided it ismade part of therecord. Statev. Parker, 932 S\W.2d 945,
958 (Tenn. Crim. App. 1996).

Evidence sufficient to overcomethe presumption in favor of alternative sentencingincludes
evidence showing that "[c]onfinement is necessary to protect society by restraining adefendant who
has a long history of criminal conduct,” "[c]onfinement is necessary to avoid depreciating the
seriousness of the offense or confinement is particul arly suited to provide an effective deterrenceto
others likely to commit similar offenses,” or "[m]easures less restrictive than confinement have
frequently or recently been applied unsuccessfully to the defendant.” Tenn. Code Ann. 8
40-35-103(1)(A)-(C) (2003); see Ashby, 823 S.W.2d at 1609.

In the present case, the trial court acknowledged that none of these factors were present.
According to the presentence report, the defendant had no prior criminal record. Inthewords of the
trial court, “the facts and circumstances surrounding this offense or the nature of the crimina
conduct is no big earth shattering experience.” In addition, the trial court determined that
confinement in this case “can’t deter anybody except [the defendant].” Finally, no “measures less
restrictive than confinement” have ever been applied to the defendant, unsuccessful or otherwise,
because thisis hisfirst arrest and conviction.

The sentencing considerations mandated by the legislature go beyond those included in the
above three factors. A trial court should also consider the potential, or lack of potential, of the
defendant for rehabilitation. It is well-established that lack of truthfulness is probative of a
defendant's prospectsfor rehabilitation. See United Statesv. Grayson, 438 U.S. 41, 50-52, 98 S. Ct.
2610, 2616, 57 L. Ed. 2d 582 (1978); State v. Shane Wendall Y ankee, No. 03C01-9507-CC-00200,
1996 WL 438792, at *5 (Tenn. Crim. App. Aug. 6, 1996), perm. to appeal denied (Tenn. Feb. 3,
1997).




In State v. Robert Duff and Vernita Cox, No. 02C01-9307-CR-00152, 1995 WL 390951, at
*3 (Tenn. Crim. App. June 28, 1995), perm. to appeal denied (Tenn. Nov. 6, 1995), we noted that
“[i]n accordance with this genera principle, Tennessee courts have repeatedly held that
untruthfulnessisafactor which may be considered in determining the appropriatenessof probation.”
(citing State v. Neeley, 678 S.W.2d 48, 49 (Tenn. 1984); State v. Bunch, 646 SW.2d 158, 160
(Tenn. 1983)). In addition, “[a]lthough untruthfulnessis not mentioned as a factor in Tenn. Code
Ann. § 40-35-103(1), this court has continued to declare it a relevant factor in determining the
suitability of probation subsequent to the enactment of the 1989 Act.” 1d. (citing Statev. Anderson,
857 SW.2d 571, 574 (Tenn. Crim. App. 1992)).

Theissueinthiscaseiswhether the defendant’ suntruthful ness can beused asthe only reason
to deny alternative sentencing and probation.? Unlike the typical situation in which the defendant
isuntruthful at histrial or sentencing hearing, hereit wasat apretrial suppression hearing. That fact
does not change our analysis in this case. We addressed the same issue the defendant raises in
Robert Duff and Vernita Cox, 1995 WL 390951, at **3-4, where we held that in some cases, it is
proper to deny alternative sentencing based solely on the defendant’ s untruthful ness:

In State v. Leone, No. 02C01-9206-CR-00148 (Tenn. Crim.
App. September 29, 1993), this court reversed atrial court'sdenial of
alternative sentencing based solely on the defendant's lack of candor
to the court. On the other hand, in State v. Jenkins, 733 S.W.2d 528,
534-536 (Tenn. Crim. App. 1989) this court upheld the denial of
probation based purely on the untruthfulness of the defendant.

Thusitisclear that in some casestheimposition of asentence
of total confinement based solely on the ground of the defendant's
untruthfulnessis proper, while in other casesitisnot. See Statev.
Russell, 773 SW.2d 913, 915 (Tenn. Crim. App. 1989) (the
Sentencing Reform Act intends that sentences should be considered
on a case by case basis).

Id. (footnote omitted).

We agree with the trial court that this defendant's lack of candor and truthfulness indicates
that he does not possess the attributes necessary to rehabilitate himself. Evidence in the record

2The defendant also asserts that he was entitled to judicial diversion pursuant to Tennessee Code Annotated
section 40-35-313. While the defendant does seem to meet the statutory criteria for judicial diversion, we note that the
decision to grant or deny a qualified defendant judicial diversion lies within the sound discretion of the trial court. See
State v. Electroplating, Inc., 990 S.W.2d 211, 229 (Tenn. Crim. App. 1998); State v. Cutshaw, 967 S.W.2d 332, 344
(Tenn. Crim. App. 1997); State v. Bonestel, 871 S.W.2d 163, 168 (Tenn. Crim. App. 1993). The trial court’s decision
will not be disturbed on appeal absent an abuse of discretion, which occurs only when the record is devoid of any
substantial evidence in support of thetrial court’s decision. See Cutshaw, 967 S.W.2d at 344; Bonestel, 871 S.W.2d at
168; State v. Anderson, 857 S.\W.2d 571, 572 (Tenn. Crim. App. 1992). That is not the case here.
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supportsthisconclusion. Wenote specifically thisdefendant's shifting excusesfor hisuntruthful ness
and hisinability to take full responsibility for his criminal behavior. We commend the trial court’s
desireto protect the honor and sanctity of the court and the oath taken by awitnessto tell the “truth
and the whole truth.” However, we are ever mindful of the fact that this defendant does not have a
“long history of criminal conduct.” Infact, thisishisfirst arrest or conviction. Eventhetrial court
acknowledged the relative seriousness of the underlying crime as compared to others. Under the
circumstances of thiscase, we concludethat the untruthful ness of the defendant “ does not constitute
sufficient evidence to overcome the statutory presumption that [he] is a favorable candidate for
alternative sentencing.” Robert Duff and Vernita Cox, 1995 WL 390951, at *4. Therefore, we
conclude that the evidence supports some period of incarceration, but, as a presumptive candidate
for aternative sentencing and a first-time felony offender, split-confinement is the appropriate
sentence.

CONCLUSION

The defendant’s sentence is affirmed as to length but modified to reflect a period of
incarceration of sixty days, with theremainder to be served on probation with appropriate conditions
to be established by thetria court.

ALAN E. GLENN, JUDGE



